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内容摘要 
 
本文旨在从正当法律程序发展的视角研究中国行政立法程序的正当性问
题。尽管在过去，可能由于行政立法程序产生较晚的缘故，正当法律程序没有
被适用于行政立法程序领域，但正当法律程序的适用既然能够从最初的司法领
域过渡到行政领域和立法领域，其最终必然将被适用于行政立法领域，并形成
正当行政立法程序。基于这一认识，本文从正当行政立法程序的内涵、历史演
进、宪法制度基础、程序价值以及其中国化等方面，对正当行政立法程序进行
了较为系统的理论探讨。除了导论和结语以外，本文共分为五章。导论部分介
绍了选题缘由、研究意义、研究思路、研究方法和可能的创新之处，并梳理了
中外学者对正当行政立法程序相关问题的研究现状。余论部分则阐述了行政立
法的理想主义和未来出路，认为虽然正当行政立法程序的中国化难免具有理想
主义的色彩，但仍然可以考虑通过移植西方公决制度来促进正当行政立法程序
的中国化。正文部分的内容具体如下： 
第一章界定了正当行政立法程序的内涵和特征。在对正当性、行政立法程
序两大核心概念分析的基础上，本章认为正当行政立法程序不是一项具体的法
律制度，而是在形式上表现为行政立法过程中的主体、行为、时序、结果等一
系列单元或环节，在内容上包含一系列具有正当属性并具有规范行政立法行为
功能以及在价值上诉求行政立法的过程和结果具有程序正义的程序制度。它通
过一系列程序制度规定的方式、形式、步骤和时限来保证行政立法过程的公平
正义，旨在保护公民人权。正当行政立法程序具有合法性、合理性、参与性、
协商性、公开性、人权性和效率性等特征。 
第二章考证了正当行政立法程序的历史演进。正当行政立法程序是正当法
律程序逻辑演进的结果，因此，一定程度而言，正当行政立法程序的历史演进
就是正当法律程序的历史演进。正当法律程序最主要的两个观念，即合法性和
合理性观念散见于古希腊文明开始的各个历史阶段。作为一项程序观念的规定，
正当法律程序在罗马法中就已经有关于合法性和合理性观念的记载，但普遍认
为，正当法律程序的制度缘起于英国普通法的自然正义原则，并在美国的宪法
制度中得到发展。正当法律程序最初仅适用于司法领域，后来又被适用于行政
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领域，并最终适用到行政立法领域，从而形成正当行政立法程序。 
第三章研究的是正当行政立法程序的宪法制度基础。正当法律程序是西方
宪法制度的重要原则。宪法制度的本质在于以保障公民人权为目的，以民主政
治为内容，以法治原则为保障。基于正当行政立法程序与正当法律程序之间一
脉相承的关系，正当行政立法程序应当以民主、法治、人权作为构建的宪法制
度基础。 
第四章研究的是正当行政立法程序的价值。本章第一部分介绍了程序工具
主义和程序本位主义两种价值理论，考证了两大价值理论代表人物的观点。在
对两种代表性价值理论认识的基础上，本章第二部分认为正当行政立法程序的
价值选择不单独以一种价值理论为依据，而是从整个价值内容上尽量同时满足
程序工具主义和程序本位主义两种价值理论，并且有所侧重，同时在具体价值
形式上并不穷尽它们所有的价值形式。鉴于此，文章认为正当行政立法程序具
有公平性、效率性和民主性的程序价值。 
第五章探讨了正当行政立法程序的中国化问题。在分析了中国行政立法程
序问题的现状以后，文章对中国行政立法程序问题进行了反思，提出中国行政
立法程序要实现正当化，首先必须培育公众参与行政立法意识，其次要对行政
立法公众参与、行政立法评估等制度进行完善。 
 
关键词：正当性；正当法律程序；行政立法程序 
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ABSTRACT 
 
The thesis endeavors to study the legitimacy of China's administrative 
legislation procedure from the perspective of the development of “due process of 
law”. Although in the past, “due process of law” has not been used in the field of 
administrative legislation, as the administrative legislation procedure formed late, 
the application of “due process of law” is able to transit from the field of initial 
judicial to the administration and legislation, and eventually will be used in the 
field of administrative legislation, forming a legitimate administrative legislation 
procedure. Based on this understanding, the thesis makes a systematic theoretical 
discussion on due process of administrative legislation, from its aspects of 
connotation, historical evolution, constitutional system based, procedure value and 
sinicization. Besides introduction and conclusion, the thesis is divided into five 
chapters. Introduction part introduces the background of the thesis topic, research 
significance, ideas, methodology as well as potential innovative points. 
Furthermore, the thesis combed the research status of due process issues related to 
administrative legislation of Chinese and foreign scholars. Conclusion part 
elaborates the idealism and the future of administrative legislation, and considers 
that the sinicization of due process of administrative legislation is inevitably 
idealism featured, but still can be considered to promote the sinicization through 
introduction of western referendum system. The contents of body part are as 
follows:  
The first chapter defines the connotation and characteristics of due process of 
administrative legislation. On the basis of analyzing the two core concepts of 
legitimacy and administrative legislation, the chapter suggests that the due process 
of administrative legislation is not a specific legal system, but a series of elements 
or links on subject, behavior, timing and results in the process of administrative 
legislation formally, content on a series of procedural systems of legitimate 
attribute and regulating administrative legislation, searching the procedural justice 
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of the process and result of administrative legislation on value,a kind of legal 
procedure which can assure the justice of process of administrative legislation by a 
series of methods, forms, procedures and time limits stipulated on the procedural 
systems which can be used for guarding the civil rights, which has characteristics 
of legitimacy, rationality, participation, negotiation, publicity, human rights 
indemnification and efficiency. 
The second chapter examines the historical evolution of due process of 
administrative legislation. As due process of administrative legislation is the result 
of the logic evolution of due process of law, to a certain extent, the historical 
evolution of due process of administrative legislation is also the historical evolution 
of due process of law. The main two concept ideas of due process of law, i. e, 
rational view and concept of legitimacy can be found in each historical stage of the 
beginning of ancient Greek civilization. As a rule of procedure concept, the Roman 
law has record regarding legitimacy and rationality of law, but it is generally 
believed that the due process of law system originates the natural justice principles 
of British common law, and gets development the constitutional system in the 
United States. Due process of law originally only works in the judicial field, and 
then is applied to the administrative areas and develop due process of 
administrative legislation . 
The third chapter focuses on the foundation of constitutional system of due 
process of administrative legislation. Due process of law is an important principle 
of western constitutional system. The nature of constitutional system is to protect 
civil rights, and focuses democratic politics as main content and principle of the 
rule of law as the safeguard. Based on the relationship of due process of 
administrative legislation and due process, due process of administrative legislation 
shall be based three principles, eg., democracy, rule of law and human rights, as the 
foundation of constitutional system. 
The fourth chapter focuses on the value of due process of administrative 
legislation. The first part of this chapter introduces two theories of value, eg. 
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procedural instrumentalism and selfish departmentalism, and examines views of 
representative persons of two theories of value. On the basis of understanding of 
two theories of value, the second part of the chapter considers due process of 
administrative legislation should select values on the procedural instrumentalism 
and the selfish departmentalism, and the values selected must be contented in the 
procedural value theories with different degrees,at the same time, the values 
selected will be included all of the value forms.Hence,the thesis points out due 
process of administrative legislation having values of equity, efficiency and 
democracy. 
The fifth chapter discusses the issues of the sinicization of due process of 
administrative legislation. Based on the analysis of the status quo of problems of 
China's administrative legislation procedure, the thesis rethinks profoundly on the 
problems of China's administrative legislation and puts forward that in order to 
realize the legitimation of China's administrative legislation procedures, it is 
upmost to cultivate the consciousness of public’s participation in administrative 
legislation, and then perfect the systems of public participation in administrative 
legislation and legislation assessment. 
 
Key words: Legitimacy; Due process of law; Administrative legislation 
procedures 
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